Appeal to the Commissioner for Environmental Information
Case CEN14/0013

European Communities (Access to Information on th&nvironment)(AIE)
Regulations 2007 to 2011

Appellant: Marine Terminals Limited, care of McCann Fitzger8llicitors,
Riverside One, Sir John Rogerson’s Quay, Dublin 2

Public Authority : Dublin City Council, Civic Offices, Wood Quay, Dubl8
(the Council)

Issue Whether the Council was justified in refusing tippeallant’s request for
access to environmental information relating taonplag enforcement
correspondence on the grounds of protecting thédmmtiality of personal
information.

Summary of Commissioners Decision The Commissioner found that the
Council’s decision was justified under Article 8tk Regulations. While the
Council relied on Atrticle 8(a)(i) to justify refus@ahe Commissioner found that
refusal to grant access was also justified undé&clar8(a)(ii). Accordingly the
Commissioner affirmed the Council’s decision, whoketly varying the
grounds of justification.

Background

The Council issued a warning letter to the appeltampany, on 27 March 2014, with regard
to an alleged unauthorised development at the Empsl premises at Ringsend, Dublin. The
appellant wrote to the Council on 13 June 2014#hgithe Freedom of Information Act and

the AIE Regulations. The appellant requested adoeshe Council’s enforcement file on

the matter; all correspondence (including digitakespondence) between local residents and
the Council relating to whether enforcement acsibauld be taken against the appellant; and
all records of complaints from local residents tiatato noise and planning issues at the



appellant’s premises.

On 16 July 2014, the Council granted access to sartiee information it held, but refused
access to other information. The reason givethisrpart-refusal was “release of such
information could reveal the identity of the supplof information to the public body which
was given in confidence”.

The appellant requested an internal review of thenCil’s decision on 25 July 2015. It
noted that the original decision by the Council hatispecified a legal basis (i.e. by means of
reference to a specific article in the Regulatidos)ts part-refusal of the original request.

The Council issued its internal review decisionl@nAugust 2014. It affirmed the original
decision and clarified the grounds for part-refusting Article 8(a)(i) of the Regulations as
justificatior.

The appellant appealed the Council’s internal rie\decision to this Office on 18 September
2014.

Scope of Review
Under Article 12 of the Regulations, my sole raea review the Council's internal review
decision and to affirm, vary or annul it.

| take account of the submissions of the appeltaetCouncil and third parties identified in
the records at issue. | have regard to: the Gualdncument provided by the Minister for the
Environment, Community and Local Government on enpgntation of the Regulations (the
Department’s Guidance document); Directive 2003Z4/&pon which the Regulations are
based; the 1998 UNECE Convention on Access tormdtion, Public Participation in
Decision-Making and Access to Justice in EnvirontakeMatters (the Aarhus Convention)
andThe Aarhus Convention: An Implementation Guide (Second edition, June 2014) (the
Aarhus Guide).

The information at issue in this review was prodide me by the Council, in records
numbered and described as follows:

Record 4: Letter from solicitors dated 27 Febriz0y4.

Record 5: Copy reply to solicitors dated 3 March4£0

Record 6: Copy sworn affidavit from complainant.
| am satisfied that all of the above records congsivironmental information in the meaning
of the Regulations and this is not disputed byGQbencil. In this review | have to determine
whether the Council was justified, in its intern@view decision, in refusing access to
information contained in all or any of these resood the grounds of Article 8(a)(i).
Statutory provisions

The Regulations provide for mandatory refusal (scaidfo Article 10) in circumstances
covered by Article 8.




Article 8(a)(i) provides that refusal is mandatbmhere disclosure would adversely affetite
confidentiality of personal information relatingamatural person who had not consented to
the disclosure of the information, and where thetficlentiality is otherwise protected by
law”.

Article 8(a)(ii) provides that refusal is mandatéwhere disclosure would adversely affect
the interests of any person who voluntarily anchaitt being under, or capable of being put
under, an obligation to do so, supplied the infdromarequested, unless that person had
consented to the release of that information”.

Article 10(1) provides that: “notwithstanding aléis 8 and 9(1)(c), a request for
environmental information shall not be refused wehéie request relates to information on
emissions into the environment”.

Article 10(3) provides that “the Public Authoritiial consider each request on an individual
basis and weigh the public interest served by stk against the interest served by
refusal”.

Article 10(5) provides that nothing in Article 8 ®rshall authorise a public authority not to
make available environmental information whichhaligh held with information to which
Article 8 or 9 relates, may be separated from safdrmation.

Appellant’s arguments
The appellant’s first argument is that the effdcdicle 10(1) is that refusal to provide
access cannot be justified, because the requastsdb emissions into the environment.

In relation to confidentiality, the appellant argubat one of the documents withheld is an
affidavit which was filed in open court. It argubsit in these circumstances the provision of
access to this document could not “adversely affextonfidentiality of personal
information” since the information is no longer &idential information.

The appellant further argues that even if it ismdthat the disclosure of personal information
must be withheld (on the grounds that the confidétyt of personal information would be
adversely affected), Article 10(5) of the Regulatigequires that such information should be
separated or redacted from the environmental irdtion, which should then be made
available.

Finally, the appellant argues that the Councikfhilo comply with the Regulations by not
giving reasons for the original decision. It has, imowever, argued that this failure
invalidated the original decision. In any cases thview concerns the internal review
decision only.

The Council’s position

The Council relies on Article 8(a)(i) as justifizat for refusal. It maintains that planning
enforcement complainants have an expectation dfdamtiality. It states that there can be
no doubt that there was an expectation of confidktytin this particular case, because the
wording of the official complaint form states thrsonal information "will be kept
confidential”. It argues that full-disclosure img instance would be highly likely to
prejudice the giving of similar information in tfigure, and that such an outcome would




negatively affect planning compliance. The Coudallnot address the issue of emissions.
Analysis and Findings

Emissions

The appellant specifically requested informatidatreg to “noise emissions” and to
complaints about noise. The Department’s Guidaocemient states that “emissions should
be construed as discharges of whatever kind tenaironmental media”. The question arises
as to whether “noise-making” constitutes an “enoigsnto the environment", when it does
not discharge or release any substance into thesatmere. The Aarhus Guide states, at page
88 under the heading “Defining Emissions”, thattiren “emission” has been defined in the
Industrial Emissions Directive (2010/75/EU) as aédt or indirect release of substances,
vibrations, heat or noise from individual or diftusources in the installation into air, water or
land”. Similarly, the Environmental NoisBirective (2002/49/EC) recognises noise as an
emission. | conclude from the above that noise-ngkbnstitutes an emission into the
environment for the purposes of the Regulations.

The next issue for consideration is the meaningro€le 10(1) of the Regulations. Under
one interpretation, it could be understood to ntbah[subject to Article 9 but not to
sub-article 9(1)(c)] once a requestlates to emissions, access to all of the reqdeste
environmental information must be provided evenmtiiat information does not contain
information on emissions. If this argument wererect, any request under AIE legislation
would only have to include a reference to alleg®issions and full disclosure would have to
follow [subject to Article 9 but not to sub-artic®1)(c)]. It is difficult to think of any human
activity which would not involve some kind of ems, for example, the exhalation of
carbon dioxide or the making of even the slightesind. Such an interpretation could lead
to absurdity and to the abuse of the legislation.

The Regulations have to be interpreted in lighthefDirective. The Supreme Court
approved of this approach in its judgmenN#BMA -v- Commissioner for Environmental
Information [2015] IESC 51. The Court held that “In ordeutaderstand what the statutory
instrument means and does in this case, it is sapggerhaps first, to understand exactly
what the Directive does and means, which in thig caay also mean interpreting the
provisions of the Convention”. The General Couiihe Court of Justice of the European
Union interpreted the relevant provision of thedgtive in Case T-545/18jfchting
Greenpeace Nederland-v-Pesticide Action Network Europe ) and held that, in order for
environmental information to constitute informatiom emissions, “it suffices that the
information requested relates in a sufficienthyedirmanner to emissions into the
environment”. | understand, therefore, that thesgijon which | must answer is: does the
information to which access has been requestddsdrcase, i.e. the information contained in
the records withheld by the Council, relate in Hicently direct manner to noise emissions
into the environment?

None of the records at issue says anything abeutdhstituent elements or levels of n
emissions.None of the records includes the wc "noise”, "emissions”, "disturbance”, or
"nuisance”, for example. The sole subject mattén@records is an alleged unauthorised
structure. Notwithstanding thi, there is a relationship between the alleged tnuaised
development of a structure and concerns about roms&sions coming from that structure. It

is fair to say that the concerns which some loesidents have about the appellant’s premises



primarily concern noise emissions. This is boraely several newspaper articles which my
investigator brought to my attention: these artiddarry headings such agdtt firmturns

deaf ear to residents ”, “Locals demand results of port noise survey ”, and “Port taken to court
in noisy neighboursrow ”. Nonetheles, the fact remains that nothing in the withheldorels
would lead a reader of just those documents torgtaled that they relate in any way to noise
emissions.

Applying theStichting Greenpeace test, | consider that the information at issuthia case
does not constitute information on emissions, beediudoes not relate in a sufficiently direct
manner to emissions into the environment. Theeeffolo not consider that the request
relates to information on emissions into the envinent. | conclude that the provisions of
Article 10(1) do not trump those of Article 8 inglcase.

The next issue is whether the Public Authority’sidien was justified under Article 8.

Consideration of Articlé

The Council refused access in reliance on Arti¢& (8, which provides that refusal is
mandatory where disclosure would adversely afféna confidentiality of personal
information relating to a natural person who hatlaamsented to the disclosure of the
information, and where that confidentiality is athiese protected by law. | must therefore
consider:

1. Whether the information at issue is personalrmgtion relating to a natural person
who had not consented to disclosure.

2. Whether the information is confidential infornati
3. Whether such confidentiality is otherwise progdedby law.
4. Whether confidentiality (if any) would be advdysaffected by disclosure.

If all of the above questions are answered in ffierative, refusal would be mandatory
(subject to consideration of the remaining provisiof Article 10).

Having examined the records at issue, | am satisfiat they relate to a natural person. My
investigator has spoken to this person and | arsfigat that there is no consent to disclosure.

The expression “personal information” is not defime the Regulations. The Department’s
Guidance document indicates that AIE decision-nakhould have regard to the relevant
provisions of the Freedom of Information (FOI) 2&14. That Act defines personal
information as including information about an idéable individual that is held by an FOI
body on the understanding that it would be tre@tethat body as confidential. In the
present case the records are "about" an idengfiablividual in the sense that they identify
an individual person and contain private correspoid sent by or to them. The records are
held by the Council, which is an FOI body. To yutbnstitute personal information under
the FOI legislation, the information must have beeld by the Council on the understanding
that it would be treated in confidence. In iteemial review decision, the Council states that
“the wording of the official complaint form statdsat personal information will be kept



confidential”. The complaint form supplied to tiifice by the Council does not contain any
wording at all on the subject of confidentialitth& wording referred to by the Council
appears on a different complaint form which is ke from the Council’s website.
Notwithstanding thi, in its internal review decision the Council mdideear that it regards

all details of persons who submit reports of sugzkbreaches of planning law as
confidential, in order to ensure that would-be infants are not deterred by fear of exposure.

Nothing in the records at issue explicitly demaaitsts that the complainant hac

expectation of confidentiality. However, when @wted by my investigator, the complainant
maintained that they had such an expectation. Cichencil’s website includes a section with
advice on “how to complain about a development’stdtes that the complainant’s name will
be kept confidential and adds that “on occasionr ywidence in court will be required to
ensure a successful outcome to enforcement adti@uch circumstances, you will be asked
in advance if you are willing to give evidence”.

| am satisfied from the above that the Council tredcomplainant had a mutual
understanding of confidentiality and that both jgartinderstood that if the Council wished to
embark on legal action in reliance on evidenceetgilsen by the complainant, the
complainant’s consent would be required beforeidentiality would be conceded.
Accordingly, | am satisfied that the informationiggue constitutes personal information
under the FOI Act’s definition, and | therefore eptit as personal information for the
purpose of this review.

The next question is whether the records actualtyain confidential information, as distinct
from anyone's expectation of confidentiality. Irsaering this question | must have regard to
information that is already in the public domaimeTappellant argues that one of the
documents withheld is an affidavit which was filacdbpen court and that this document
cannot therefore be regarded as confidentialtslaubmission to this Office, the appellant
supplied a copy of this affidavit, which relatedatqudicial review case (case number
2014/193 JR). For clarity, | will refer to this e ‘judicial review affidavi' and to the
affidavit in record 6 as the "record affidavit'The complainant’s solicitor has assured this
Office in writing that the judicial review affidawvas not opened to the court. | compared
the two affidavits and found that they are différdocuments. | am therefore satisfied that,
regardless of whether or not the judicial reviefidakit was opened in court, the judicial
review proceedings did not cause the affidavieicord 6 to lose its confidential status.

Internet searches carried out by my investigateeaked that some local residents have been
guoted by the news media expressing concerns #iappellant’'s premises. One resident is
on public record as having made an application uséetion 5 of the Planning and
Development Acts 2000 to 2010 regarding a struatarthe appellant’s premises. (A
"section 5 planning application" is a request falealaration by a planning authority as to
whether a particular development would be exengehfror subject to, the need for planning
permission.) Much of the dispute between the dppieand local residents has been played
out in public. However, this does not mean thit@hfidentiality has been lost. After
carefully considering the contents of the recotdssaie, | find that they go beyond merely
identifying a complainant and a complaint: theyatentain information which does not
appear to be in the public domain. | conclude timathese circumstances, the records contain
confidential personal information.



The next question is whether the confidentialitytaf personal information at issue is
protected by law. | have already establishedtti@information is personal information in
the meaning of the FOI Act 2014.

Under section 37(1) of the FOI Act, personal infatimn must not be disclosed. Section
37(2) of the FOI Act provides that section 37(1¢slmot apply if: the information concerned
relates to the requester concerned; any indivitualhom the information relates consents;
information of the same kind as that containedh@nrecord in respect of individuals
generally, or a class of individuals that is, hgwiagard to all the circumstances, of
significant size, is available to the general pulilhe information was given to the FOI body
concerned by the individual to whom it relates #ralindividual was informed on behalf of
the body, before its being so given, that the mfation belongs to a class of information that
would or might be made available to the generalipubr disclosure of the information is
necessary in order to avoid a serious and immidanger to the life or health of an
individual. [ find that none of the provisionssxction 37(2) apply in this case.

Section 37(5)(b) of the FOI Act permits the disdi@sof personal information where
disclosure would benefit the individual to whom thiarmation relates: that is not the case
in this instance.

Section 37(5)(a) provides that refusal on the gdsusf section 37(1) is subject to a public
interest test: the information will not be prottby the FOI Act ifthe public interest in the
request being granted outweighs the public intenette upholding of theght to privacy of
the individual to whom the information relates. efd@is a public interest in public access to
information on the environment in order for the lpuito be able to participate in
environmental decision-making. In the current daseappellant seeks information relating
to complaints made against it. In the event obsx@ment proceedings, the appellant would
have a right of access to details of the case ag@iand an opportunity to defend its position.
It is difficult to see how refusal of access to thi®rmation at issue, in the current context,
could in any away deprive the appellant of itsigbib participate in environmental
decision-making or to defend its interests in &tign, should the latter arise. Against this |
must weigh the public interest in the maintenarfdde privacy of the complainant. The
public interest in these circumstances lies ndtijughe public interest in vindicating the
constitutional right to privacy, but also in thelfia interest in compliance with planning law.
The Information Commissioner has held that the ipubterest argument in favour of
refusing to release information can include thelipubterest in individuals being able to
communicate in confidence with public bodies andafeguarding the flow of information to
public bodiesMr X and a Health Board, Case No. 99397, arMr X and South Eastern

Health Board , Case No. 020533). Both of these public interapgdy in this case. Having
considered the arguments in the circumstancesotése, | am satisfied that the public
interest in granting access to the informationassufficiently strong to outweigh the public
interest in withholding the information. | theveé consider that the personal information at
issue in this case is protected in law.

Disclosure would cause the complete loss of théidemntiality of the personal information
involved. Clearly, this would constitute an advezffect.

Having answered in the affirmative each of the fguestions posed earlier, | conclude that



refusal to grant access to the information at issjigstified under Article 8(a)(i).

Other mandatory grounds for refusal which shoulddiesidered

The Council did not seek to rely, additionally deenatively, on Article 8(a)(ii) under which
refusal is mandatory where disclosure “would adsgraffect the interests of any person who
voluntarily and without being under, or capabldeing put under, an obligation to do so,
supplied the information requested, unless thatqrehad consented to the release of that
information”.

The complainant in this case is a person who vatigtand without being under, or capable
of being put under, an obligation to do so, sugpirdormation. The complainant does not
consent to disclosure of the information. The claimant has provided me with grounds for
their belief that their interests would be adversdtected by disclosure and | accept that
there is a reasonable basis for that belief. &g this conclusion | have taken account of
all of the information available to me about thstbiy of the dispute and of the degree to
which elements of it have been conducted in public.

| conclude from my consideration of Article 8(a)inat its provisions justify refusal to
provide access to each of the records at issue.

Article 8 Conclusion

| find that refusal to disclose the informationissue in this case is justified by sub-articles
8(a)(i) and 8(a)(ii). In arriving at this findiddhave applied the provisions of sub-articles
10(4) (i.e. applied the grounds for refusal in stnietive basis) and 10(3) (considered each
request on an individual basis).

Consideration of Articld )(3): The Public Interest

| have already given some consideration to weigttiegpublic interest in the context of the
FOI legislation. It now falls to me, having conchabifrom Article 8 that refusal to provide
access is justified, to reconsider the public egéefor the purposes of the Regulations.
Despite Article 8, if the public interest in favooirdisclosure outweighs the interests
justifying refusag, disclosure could be warranted.

The interests protected by Article 8 are describgtie Regulations in personal terms, i.e. the
confidentiality of personal information and effeots the interests of a person. They
nonetheless involve public interests. There iglaip interest in respecting the constitutional
right to privacy and a public interest in not daetey members of the public from reporting
suspected wrong-doing, including in the planningtest. Against that there is a public
interest in access to environmental information ianthe opportunity to participate in
environmental decision-making: neither of theseregts, however, requires that members of
the public are not permitted to communicate corsabout suspected breaches of the
planning law to public authorities in confidend@n balance, | do not consider that the public
interest requires that the interests protectediglé 8 in this case need be set aside.

Consideration of Articld )(5): Separation

Article 10(5) provides that nothing in Article 8 8rshall authorise a public authority not to
make available environmental information whichhaligh held with information to which
Article 8 or 9 relates, may be separated from snfdrmation. In interpreting this provision,
| have had regard to the corresponding provisiahénDirective. Article 4(4) of the




Directive provides that “environmental informationshall be made available in part where it
is possible to separate out any information fallnthin the scope of ... paragraph 2”.

Paragraphs 2(f), relates to the confidentialitpefsonal data and or files relating to a natural
person where that person has not consented tadtlesire of the information to the public,
where such confidentiality is provided for by natdor Community law). Paragraph 2(e)
relates to the interests ... of any person wholggfhe information requested on a voluntary
basis without being under, or capable of beingunaker, a legal obligation to do so, unless
the person consented to the release of the infasmeabdncerned.

Article 6 of the Aarhus Convention provides:

“Each Party shall ensure that, if information exésdprom disclosure under [Article]
4 can be separated out without prejudice to théidemtiality of the information
exempted, public authorities make available theaiader of the environmental
information that has been requested.”

Article 4 of the Aarhus Convention concerns, amoogjser things, the confidentiality of
personal data and the interests of a person whaisdpnformation to a public authority
voluntarily.

In light of all of the above, | understand thatiéle¢ 10(5) of the Regulations means that
nothing in Article ustifies a refusal to provide access to environiaenformation whicl,
although held with information to which Article 8lates, may be separated from such
information without adversely affecting the confidiality of personal information relating to

a natural person who had not consented to theodisd of the information (where that
confidentiality is otherwise protected by law) amithout adversely affecting the interests of

a person who voluntarily and without being undemapable of being put under, an

obligation, supplied the information requestedgesslthat person had consented to the release
of that information.

The question before me is whether it would be bs$0 release the information requested,
after first redacting all information which wouldpressly identify the complainant, without
causing prejudice to the confidentiality of thatgmn's personal information or without
negatively affecting that person's interests. lehearefully considered all of the information
available to me and the particular circumstancdbisfappeal-case. As is often the case with
AIE reviews when dealing with issues of legallyteaied confidentiality, it would not be
appropriate for me to go into the detail of my detations on this matter. | conclude,
however, that it is not possible to provide actedbe records, even with names and
addresses redacted, without leading to the typeleérse effects which must be avoided. |
therefore find that Article 10(5) does not displdoe justification for refusal under Article 8
in this case.

Decision

In accordance with Article 12(5) of the AIE Regidas, | have reviewed the decision of
Dublin City Council in this case. | find that tR®uncil’s decision to refuse the appellant's
request was justified under Article 8(a)(i) andl ¢f the Regulations.

Accordingly, | affirm the Council’s decision, whifgartly varying the basis for it.



Appeal to the High Court

A party to the appeal or any other person affebiethis decision may appeal to the High
Court on a point of law from the decision. Suchappeal must be initiated not later than two
months after notice of the decision is given.

Peter Tyndall

Commissioner for Environmental Information
Date



