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Summary of
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Mr. MK

Environmental Protection Agency (EPA)

Whether the EPA was justified in its decision oa #ppellant's
request for information. The decision was to redeimformation
relating to the investigations of his complaint abmadworks
carried out near his home.

In accordance with Article 12(5) of the AIE Regudats, the
Commissioner reviewed the decision of the EPA.véaléed the
decision of the EPA and found that the EPA hasrtdiees taken all
reasonable steps to provide the appellant withnloemation
sought and that Article 7(5) applies to any furtilormation
which, in the appellant's view, should be madelalte to him.



Background
On 7 December 2012, the appellant made a requést 8PA, in an email in which he

forwarded an email request which had been semidthar public authority, for information
relating to road works which had been carried @atriis home, to include various reports,
data, internal and external communications, andqgnaphs.No decision was made on t
request and the appellant sought an internal regied8 January 2013. The EPA issued its
decision on 13 February 2013, in which it identfend granted access to 144 records
identified as relevant to the request. | note thate was further correspondence between the
appellant and the EPA, in which a number of queaesed by the appellant about the
decision of 13 February 2013 were addressed, atftefunformation provided. As the
applicant was not satisfied with the position & 8tage, he appealed to my Office. In his
appeal which was submitted in two parts, he idextisix "factors of refusal to supply”
which he was appealing, as follows:

1. "absence within the 3rd report/CD data set supfieEthuse EPA commissioned Report
/3 (AWN) if such data, because no such measurirggumaertaken

2. absence of supply of such software, and inabititgiigh the means of the applicant
procurement recommended in substitution for supply

3. absence of full internal (and when external) EPAmistrative measure-relating
communications

4. absence of entire list of expenditures

5. absence of EPA officer photography

6. absence of attendee annotations (AWN)"

He also included two other items in his appeal:

7. "The 2nd reports further fanciful and unscigntso arbitrary claims as to "averages", and
corrupted week during the first human perceptianesyis required.

8. Additional statements to requesting of 07/122@&nd Part 1 of this appeal.”

Following notification by my Office of the appe#the EPA accepted that photos and videos
(Item 5) had been omitted from its original respon¥hese have since been released to the
appellant. The appellant appears to have raise@sswith what photographs were taken and
with the investigation to which they relate. Thesatters are not within my remit as
Commissioner to adjudicate upon. | have not bédmnta identify any claim on his part that
additional photographs exist which have not betased to him.

| regret the delay that arose in dealing with #ppeal, which was due both to resource issues
in my Office and to the volume and nature of thpli@ant's submissions.

| have decided to bring this appeal to a conclusimn by way of a formal, binding decision.
In so doing, | have had regard to the submissidtisecappellant, in so far as they were
relevant, and those of the public authority, anth®provisions of the Regulations. | have
also had regard to the Guidance provided by thestéinfor the Environment, Community
and Local Government on implementation of the Ratguhs[the Minister's Guidance];
Directive 2003/4/EC [the Directive], upon which tA# Regulations are based; anie
Aarhus Convention: An Implementation Guide (Second edition, June 2014) [the Aarhus
Guide] relating to the United Nations Economic Cassion for Europe (UNECE)
Convention on Access to Information, Public Paptition in Decision-Making and Access to
Justice in Environmental Matters, which is more nwnly known as the Aarhus



Convention.

Scope of Review

Under Article 12 of the Regulations, | must revithwe decision of the EPA and affirm, vary
or annul it. The question before me is whetherdasion of the EPA was justified. As the
EPA has released information relevant to Item Svapthis is no longer in scope of this
appeal.

Preliminary Matters
Original Request
Article 6(1) provides as follows:
6. (1) A request for environmental information $kal

(a) be made in writing or electronic form,

(b) state that the request is made under thesel®iems,

(c) state the name, address and any other relegatdct details of the applicant,
(d) state, in terms that are as specific as pasdite environmental information that
is the subject of the request, and

(e) if the applicant desires access to environnha@mftarmation in a particular form
or manner, specify the form or manner of accesseatks

The original request of 7 December 2012 was coethin an eight page email which was
forwarded to the EPA, having been originally semamother public authority. The email was
not sent to the EPA's designated AIE liaison offaed it was not clear from the manner in
which the email was sent that it was a requesadoess to environmental information under
the Regulations. It was only on receipt of theiinal review request that the EPA were in a
position to identify the original request as sual it then proceeded to process the request
in accordance with the Regulations. While theeerar specific requirements as to how a
request should be presented, it is not helpfubigelthe request so intertwined with
commentary, analysis and background informaticiméoextent that the specific information
sought is not readily identifiable. In this cai$és arguable that the original request did not
comply with the requirements of Article 6(1), inrpeular, subsection (d) of that provision as
set out above. However, the EPA accepted thaastawrequest under the Regulations and
processed it as such, and therefore, | have actdpgeappeal on this basis. | should say that,
having completed my review of the EPA decisiont ths my view that it went to great
lengths to respond to the applicant's request.digar from the material made available to
my Office that the request followed on from an istgation carried out by the EPA into
complaints from the appellant of vibration and egillution, about which there has been
considerable engagement with the appellant ondhteop the EPA and another public
authority.

It seems to me that applicants who wish to havesscto environmental information and
have their requests dealt with in a timely andcegfit manner would be well advised to
contact the designated officer with responsibiiiy AIE in the first instance. Member States
are required by the Directive to make practicahagements (including the designation of
information officers) for the effective exercisetbé right to environmental information.

Appellant's submissions
The appellant was invited by my Office, in accoramwith normal practice, to make



submissions which would be taken into account edidg with the appeal. Since this appeal
was accepted, he sent more than forty emails t@ffige in response to the invitation to
make submissions, in addition to numerous othelilsme&ating to this appeal prior to it

being accepted

and other matters on which he has correspondédmytOffice. This level of
correspondence was, having regard to my knowleddeegperience, and by objective
standards, extensive and what might be termed silveas nature. Some of the emails raise
issues about the technical analysis in some odldlcements he received in response to his
request and provide extensive commentary on thienbof records received. Others relate to
issues raised previously which he was advised wetrgvithin my remit as Commissioner.
Many of these emails are very long (11 over 20 pageg, one of which contains 189 pages),
and it is difficult to decipher what points aretggimade by the appellant in these emails, and
which are relevant to this appeal. The approadchefppellant in sending emails to multiple
addressees in various public authorities and dibéres is unhelpful, and also makes it
difficult to identify those relevant to this appe&n examination, it became clear that only
some of the emails could be considered relevathtiscappeal, but it was remained unclear in
many instances as to what point was being madevaatibearing it had on the appeal.

Mindful of the need to ensure progress of the wadrthe Office and the need to ensure that
all appeals before my Office can be progressedéoraance with available resources, | had
to consider the appropriateness of deploying thel lef resources which would be required
to fully consider all of the points made in the allgnt's emails. In this context and in the
circumstances of this case, all of the emails wetkwere reviewed briefly by the Investigator
and only those emails in which it was clear indpening paragraphs that the content was
directly relevant to the matters at issue in tipigesal were considered further. | do not
believe that the Regulations, the Directive orAlaghus Convention were intended to be used
by applicants as a mechanism to place an unreadsoadiministrative burden on public
authorities over an extended period of time, irspitrof grievances they may have with the
exercise by a public authority of its functionsanh satisfied that any issues raised in the
appellant's submissions which are relevant to pyeal have been identified and taken into
account.

Functions of the Commissioner

While | have no doubt that the matters of whichdpplicant complains are important and
have greatly affected him, my role is confined dgudicating on his appeal in accordance
with the Regulations. | emphasise, as | have batbtin other cases, that it is outside of my
remit as Commissioner to adjudicate on how puhlitiarities carry out their functions
generally. It is not within my remit to determivwbat measures or standards are to be used
by public authorities or how they should responésuies raised with them e.g. in this case
complaints about vibrations and noise pollutiorultsg from road works carried out near
the applicant's homeNeither is my role one of an alternative dispusohetion proces. |

note that the matters the subject of the AIE regines the applicant have also been the
subject of complaints by the applicant to the ERA another public authority, which have
been investigated by these bodies.

In a recent judgmeniAMA -v- Commissioner for Environmental Information [2015] IESC

51, the Supreme Court held that “In order to usiderd what the statutory instrument means
and does in this case, it is necessary, perhagistbrunderstand exactly what the Directive
does and means, which in this case may also meanpiiating the provisions of the



Convention”. While this is of assistance in intetphng the Regulations, | do not consider
that it extends my role as Commissioner beyondwiméth is provided for in the
Regulations.

Analysis and Findings

Article 7(5) of the AIE Regulations is the provisithat applies where the requested
information is not held by or for the public autitpiconcerned. A similar though not
identical ground for refusal in relation to recotdst held" is provided for under section
15(1)(a) [formerly section 10(1)(a)] of the Freedofrinformation (FOI) Act. In previous
decisions published on my website at www.ocei.goV.have explained that my approach in
dealing with cases where a public authority hasaotiffely refused a request under Article
7(5) is guided by the experience of the Officehaf Information Commissioner in relation to
section 15(1)(a) [formerly section 10(1)(a)] cases.

In its submission to my Office, the EPA set out $keps taken to search for information
relevant to the request and its position on eatcheffactors"/items set out above. The steps
taken include a review of paper and electronisfiend interviewing relevant staff. The EPA
also offered to make the hard copy file availableviewing by the appellant at one of its
offices by arrangement. Taken together with th& retords released in response to the
internal review request, the additional informatpovided in response to the appellant's
gueries to the EPA and the photographs and vidensded since, | am satisfied that the
EPA has taken reasonable steps to search for amdiprinformation sought by the
applicant.

In the circumstances of this appeal outlined abbeensider it appropriate to address the
"factors of refusal to supply”, as follows:

ltems 1 & 2.

According to the EPA, the information sought wasvimted to the appellant both by email
and CD copy and it has identified the record numloarthe schedule which are the reports
(Records 67, 92 and 109). It also informed my&@fthat details of how to download the
relevant software for reading the data were pravigethe appellant. In relation to the two
earlier reports, the EPA stated that these repaete commissioned by another public
authority and it received only copies of the repand not of the data. There is nothing in the
Regulations which requires the public authoritythis case the EPA, to acquire information
held by another public authority in order to regpéman AIE request. While Article 7(6)(a)
provides for the transfer of a request where aipw@hithority is aware that the information
sought is held by another public authority, in tireumstances of this case, where the EPA
was aware that the same request had been maderedhant public authority, | see no
reason why it should have transferred the request.

Article 7(3) of the Regulations deals with the foommanner of access to information. The
EPA stated that the appellant was provided withditails of how to download the software
required to access the files, including instructimom the consultants who prepared the
reports. While it is important that informatioropided in response to a request be made
available in an accessible manner, | considerttigae are limits to the extent to which a
public authority can be expected to provide aniappt with software or technical support. |
do not, for example, consider it reasonable thaitldic authority purchase software licences
for the use of applicants, particularly where aflerodf access by inspection has been made,
as is the case here.



| am satisfied that the response of the EPA méetsaquirements of Article 7(3). | am also
satisfied that the EPA has taken reasonable stgmovide the appellant with the
information sought and that Article 7(5) appliesatty further information which, in the
appellant's view should be made available to hifind accordingly.

Item 3 Absence of full internal ( and when extern EPA administrative

measure-relating communications.

It is not clear from the original request what imi@tion the applicant sought in this regard.
In his appeal to my Office, he refers to corresgmue between himself and the EPA Internal
Audit Committee and other areas of the EPA. lettet to the applicant of 28 February 2013,
the EPA stated: "I confirm that the Agency has sentall environmental information
relevant to your request ....... " Inits submussithe EPA stated that it had provided the
appellant with all relevant correspondence. [tHer stated that not all correspondence
referred to by the appellant constituted environtalenformation as defined in the
Regulations and therefore [was] outside the scopieedRegulations. The EPA submission
guoted the response from the Audit Committee tayeellant as follows: "... Having
reviewed the correspondence and and the mattsedrtherein, the committee determined
that such matters do not fall within the remittoé committee. Consequently, the Internal
Audit Committee cannot assist you as it has notfangn investigating such matters."

The usual approach of my Office is to obtain argwant records from the public authority
and examine same to determine whether the infoomaontained therein constituted
environmental information as per the Regulatiolmsthis case, the EPA was asked to provide
this Office with the relevant information. The &stigator examined the material provided
and determined that some of the information clesgligted to the processing of the
applicant's requests to the EPA for information enedtefore, does not fall within the scope

of this appeal. She was not able to identify amyrenmental information relevant to the
request which has not already been supplied tappellant by the EPA. | note that the
schedule of 144 records released clearly identifiaay internal and external

communications between the EPA and the appellahbatween the EPA and others .

| am satisfied that the EPA has taken reasonabjes $b provide the appellant with the
information sought and that Article 7(5) appliesatyy further information which, in the
appellant's view should be made available to hifind accordingly.

Item 4 - Absence of entire list of expenditures

The EPA provided the appellant with some informatim expenditure e.g. the costs of
certain reports. The question of whether finanicidrmation falls within the definition of
"environmental information” has been addressedenipus decisions. The position taken
has been that there must be a sufficient link betwtbe financial information sought and the
impact of that information on the environment floe information to be considered
"environmental information”. In this case, | cae$10 direct link between the expenditure
information sought and an impact on the environnm&nth as for the information to be
considered "environmental information”. Howevas the information has been provided by
the EPA, it is not necessary for me to determinethér the information is in fact
environmental information. | am satisfied tharéhis nothing to be determined by me in
this regard and | find accordingly.



Item 6 - absence of attendee annotations

According to the EPA, all reports have been setitecappellant in full. It is not clear to me
on what basis the appellant contends that additiof@mation is held in this regard. The
EPA has provided information to the appellant aoseabove. With the information
available to me, | have no reason to believe tiextis additional information which has not
been furnished at this stage. | am satisfiedttt@EPA has provided the appellant with all
relevant information available to it and has ofteferther access via inspection. Therefore, |
find that Article 7(5) applies to any further infoation which, in the appellant's view, should
be made available to him.

Item 7 - The 2nd reports further fanciful and unséentific, so arbitrary claims as to
"averages", and corrupted week during the first human perception survey is required

| have not been able to identify what particuldoimation, environmental or otherwise, the
appellant sought to which this item of appeal edatHowever, | am satisfied that the EPA
has provided the appellant with all relevant infation available to it and has offered further
access via inspection. Therefore, | find that @eti7(5) applies to any further information
which, in the appellant's view, should be madelalte to him.

Item 8 - Additional statements to requesting of 072/2/2012, and Part 1 of this appeal.

This item and Part 1 of his appeal refer to suppgitatements from the applicant to the
EPA with his original request and included detadedlysis and/or commentary on
information received. | have not readily been dbl&entify particular information sought to
which this item relates. As above, | am satisftet the EPA has provided the appellant with
all relevant information available to it and hateaéd further access via inspection.
Therefore, | find that Article 7(5) applies to duyther information which, in the appellant's
view, should be made available to him.

Decision

In accordance with Article 12(5) of the AIE Regudas, | have reviewed the decision of the
EPA in this case. | hereby vary the decision ef#PA and find that, apart from that
information released by the EPA which is not inpof this appeal, the EPA has taken has
taken all reasonable steps to provide the appedidhtthe information sought and that
Article 7(5) applies to any further information whi in the appellant's view, should be made
available to him.

Appeal to the High Court

A party to the appeal or any other person affebgethis decision may appeal to the High
Court on a point of law from the decision. Suchappeal must be initiated not later than two
months after notice of the decision was given &pghrson bringing the appeal.

Peter Tyndall
Commissioner for Environmental Information

1 October 2015






