Appeal to the Commissioner for Environmental Information Case
CEIl/15/0011

European Communities (Access to Information on th&nvironment)
Regulations 2007 to 2014 (The AIE Regulations)

Appellant: Dr Edward Fahy

Body: Irish Fish Producers' Organisation Limited (the 5P

Issue Whether the IFPO is a public authority within thneaning of the AIE
Regulations

Summary of Commissioner's Decision In accordance with Article 12(5) and
Article 11(5)(a) of the Regulations, the Commisgioreviewed the contention
by the IFPO that it was not a public authority ftre purposes of the
Regulations. Having considered the jurisprudencefCourt of Justice of the
European Union and the specific rules applicable the IFPO, the
Commissioner found that the IFPO is not a publihauty for the purposes of
the AIE Regulations as it does not constitute govent or public
administration, nor does it have public administefunctions, nor is it under
the control of a public authority.




Background

On 28 January 2015, the appellant wrote to the IF&§desting “a list of the registration
numbers of vessels” of IFPO members. On 10 Febr2@ip the IFPO’s solicitors replied to
the appellant refusing the request on three grauthds it was not a public authority under
the Regulations; that the requested information was “environmental information” as
defined by the Regulations; and that disclosurthefinformation was prevented by the Data
Protection Acts 1988 to 2003. The appellant’s retyfer an internal review was refused on
the same grounds, and he appealed to my Offic8 april 2015.

Producer organisations (POs) are legally recognisedies under Regulation (EU) No

1379/2013 of the European Parliament and of then€bwf 11 December 2013 (the

Regulation), which provides for the common orgatsaof the markets for fishery and

aguaculture products in the Union (the CMO). Thegision concerns whether the IFPO, a
recognised Irish fishery producer organisationa igublic authority for the purposes of the
Regulations.

Recital 7 to Regulation 1379/2013 identifies thatsgic role of recognised POs under the
EU Common Fisheries Policy (CFP):

"Fishery producer organisations and aquaculturedymer organisations (“"producer

organisations") are the key to achieving the objestof the CFP and of the CMO. It is

therefore necessary to enhance their responsbibtnd to provide the necessary financial
support to allow them to play a more meaningfueriol the day-to-day management of
fisheries, whilst respecting the framework defibgdbjectives of the CFP."

In the course of this appeal, | considered thergxté the enhanced responsibilities of POs
under the CMO, and in particular, whether thespamrsibilities give rise to obligations under
the AIE Regulations.

Scope of Review

Article 12(3) of the Regulations provides a rightappeal to my Office where a request for
environmental information has been refused. Artidés)(a) of the Regulations specifies that
| may review refusals made “on the grounds thatoibdy or person concerned contends that
the body or person is not a public authority”. éttérs sent to the appellant on 10 February
2015 and 10 March 2015, the IFPO contended that fitot a public authority under the
Regulations. Consequently, a question of thresjusigdiction arises which | must review. In
line with my decision in the case of Mr. Gavin Sdan and Dublin City Council
(CEI/12/0004),available online at www.ocei.ie, #wpe of this review is restricted to the
issue of whether the IFPO is a “public authoritgt the purposes of the AIE Regulations.

Relevant Legal Provisions

The AIE Regulations

Directive 2003/4/EC implements the first pillartbe United Nations Economic Commission
for Europe Convention on Access to Information, IRuBarticipation in Decision-making
and Access to Justice in Environmental Matterse(Alarhus Convention™). The Directive is



transposed into Irish law by the AIE Regulationkjck apply to 'environmental information'
held by 'public authorities'.

Article 3(1) of the Regulations provides the foliog definition of 'public authority'
"public authority’ means, subject to sub-artidg (

(&) government or other public administration, umithg public advisory
bodies, at national, regional or local level,

(b) any natural or legal person performing publdmanistrative functions
under national law, including specific duties, aitiés or services in relation
to the environment, and

(c) any natural or legal person having public resillities or functions, or
providing public services, relating to the enviramhunder the control of a
body or person falling within paragraph (a) or (b),

and includes-

(i) a Minister of the Government,

(ii) the Commissioners of Public Works in Ireland,

(ii) a local authority for the purposes of the Bb&Government Act 2001 (No.
37 of 2001),

(iv) a harbour authority within the meaning of tHarbours Act 1946 (No. 9
of 1946),

(v) the Health Service Executive established utideHealth Act 2004 (No.
42 of 2004),

(vi) a board or other body (but not including a @amy under the Companies
Acts) established by or under statute,

(vii) a company under the Companies Acts, in whaltthhe shares are held-

(I) by or on behalf of a Minister of the Government

(I by directors appointed by a Minister of thev@mnment,

(1) by a board or other body within the meanirfgparagraph (vi), or
(IV) by a company to which subparagraphs (1) or &pplies, having
public administrative functions and responsibititiand possessing
environmental information”.

The three categories of public authorities conthimeSub-Articles (a) to (c) reproduce the
definition of "public authority" contained in theafhus Convention and the Directive.
However, Sub-Articles (i) to (vii) are unique toettAIE Regulations. The Supreme Court
addressed the meaning of the above definition éenddise ofNational Asset Management
Agency v Commissioner for Environmental Information [2015] IESC 51(théNama case). In
his judgment, O’'Donnell J. states at paragraphhdd the most natural interpretation of the
definition is “to see it as reproducing the intd¢ioi@al and European law terms, and thereafter
attempting to clarify the scope of application bbse terms within the Irish legal system,
rather than somehow extending them.” Accordinglyb-&rticles (i) to (vii) do not extend
the primary definitions of “public authority" conteed at (a) to (c).

Court of Justice of the European Union Jurisprudene

In his decision in thdNAMA case Judge O’Donnell applied the judgment of the Cairt
Justice of the European Union kinsh Legal and Emily Shirley v Information Commissioner
and Others (C-279/12), which considers the meaning of “puldigthority” under Article



2(2)(b) and Article 2(2)(c) of Directive 2003/4 (@galent to Sub-Articles (b) and (c) of the
definition of "public authority” contained in thelA Regulations).

With regard to the meaning of “public administratifiunction” in Article 2(2)(b), the CJEU
proposed the "special powers" test in the followtiergns:

“In order to determine whether entities...can bassified as legal persons which
perform ‘public administrative functions’ under matal law...it should be examined
whether those entities are vested, under the ratlaw which is applicable to them,
with special powers beyond those which result fittim normal rules applicable in
relations between persons governed by private law."

The Court also clarified the legal test to be agplivhen assessing whether a body is a public
authority under Article 2(2)(c), ruling that:

"Undertakings, such as United Utilities Water pforkshire Water Services Ltd and
Southern Water Services Ltd, which provide publierveees relating to the
environment are under the control of a body orqefalling within Article 2(2)(a) or
(b) of Directive 2003/4, and should therefore bassified as ‘public authorities’ by
virtue of Article 2(2)(c) of that directive, if tlyedo not determine in a genuinely
autonomous manner the way in which they providesghservices since a public
authority covered by Article 2(2)(a) or (b) of th@ective is in a position to exert
decisive influence on their action in the enviromtaéfield."

European Union Law

Aspects of this case relate to the interface betwee EU rules on competition as contained
in Part Ill, Title VII of the Treaty on the Functiong of the European Union (TFEU), and
provisions relating to agriculture and fisherieslenPart 111, Title 11l of the TFEU.

Article 42 of the Treaty on the Functioning of theropean Union states:

"The provisions of the Chapter relating to rulescompetition shall apply to
production of and trade in agricultural product$ydn the extent determined by the
European Parliament and the Council within the &awark of Article 43(2) and in
accordance with the procedure laid down thereiog@aat being taken of the
objectives set out in Article 39."

Article 43(2) of the TFEU provides:

"The European Parliament and the Council, actiractordance with the ordinary
legislative procedure and after consulting the Booic and Social Committee, shall
establish the common organisation of agriculturatkats provided for in Article
40(1) and the other provisions necessary for tlisyituof the objectives of the
common agricultural policy and the common fishepekcy."

Article 101(1) of the TFEU provides:

"1. The following shall be prohibited as incompéilwvith the internal market: all
agreements between undertakings, decisions byiassas of undertakings and
concerted practices which may affect trade betvember States and which have as
their object or effect the prevention, restrictmmdistortion of competition within the
internal market, and in particular those which:



(a) directly or indirectly fix purchase or sellipgces or any other trading conditions;
(b) limit or control production, markets, techniclvelopment, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent tracisons with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject teptance by the other parties of
supplementary obligations which, by their natur@aarording to commercial usage,
have no connection with the subject of such cotdrac

The preamble to Regulation 1379/2013 notes thvaast adopted "Having regard to the
Treaty on the Functioning of the European Uniom, i@nparticular Articles 42 and 43(2)
thereof". The extent to which competition ruleslggp fishery POs is detailed in Article 41
of the Regulation. Article 41 provides that, subjeccertain conditions, Article 101(1) of the
Treaty on the Functioning of the European Uniorlsta apply to agreements, decisions
and practices of POs which concern the producticgake of fishery and aquaculture
products, or the use of joint facilities for therstge, treatment or processing of fishery and
aguaculture products.

Regulation 1379/2013 also specifies legal powéghis, and obligations of POs:

« Article 7 sets objectives to be pursued by POs)udiog the promotion of
sustainability and compliance with conservationggl

« Article 8 lists measures which may be adopted by RDachieve their objectives,
including adjusting and channelling supply of figh markets, and planning the
fishing activities of members;

« Article 14 contains conditions for official recogjon of POs, which are subject to
checks by member states and the EU Commission. Memstates may withdraw
recognition of a PO where there is non-compliantth Article 14,

« Atrticle 17 identifies principles that form the bador internal functioning of POs,
including the requirement for an internal compliafignction;

« Atrticles 22 to 26 provide that a PO may apply toational authority to “make the
rules agreed within a producer organisation bindorg producers who are not
members of the organisation and who market anyhefproducts within the area in
which the producer organisation is representative”;

« Atrticle 28 provides that each PO must submit a petidn and marketing plan (PMP)
to the relevant national authority for approvaltieg out how the PO will meet its
Article 7 objectives; and

e Articles 30 and 31 provide that POs may receivedifug for the storage of fish
products for which no buyer can be found abovesagdated trigger price. A trigger
price is set by the member state, having examinepigsals made by POs.

IFPO’s Position




In submissions to my Office, the IFPO argued thatoes not fall within any of the three
categories of public authority under the AIE Regolss, and that the AIE Regulations do not
apply to the IFPO as a result.

In relation to theFish Legal test concerning Article 2(2)(b), the IFPO arguleatt other than
creating an obligation to produce a production aratketing plan, Regulation 1379/2013 is
aspirational in character, and confers no speaalgps on POs. It submitted that Regulation
1379/2013 does nothing to improve the IFPO's m@hatiip with respect to third parties. In
particular, the IFPO submitted that Articles 22&of the Regulation which provide for the
extension of internal rules of POs to non-membergehnot been applied in Ireland, and
stated that it does not engage in the storagelofifoducts under Article 31.

The IFPO submitted that it is primarily a represéime body, and that its functions are
directed towards protecting the commercial interestits members. The IFPO emphasised
the fact that it does not have a quota managerantibn under Irish law, unlike many of its
European counterparts, and stated that the agdntie ¢FPO is set by its Board and is not
controlled by the State.

Appellant’s Position

In submissions to my Office, the appellant argusat the IFPO is a public authority under
Sub-Article (b) of the definition. The appellantsuoitted that, taken as a whole, the special
powers granted to the IFPO under Regulation 1372%20low it to coordinate its members’
commercial activities as an exception to the nommigls of competition law, to have its rules
imposed on non-members, and to coordinate puldliciged intervention in the market when
prices fall below a certain point. Addressing Eieh Legal test, the appellant submitted that
these powers are beyond the normal rules of prilateas they would otherwise entail a
breach of competition rules, and in some cases@ampulsive in nature.

In considering Sub-Article (c) of the definition ¢ublic authority”, the appellant suggested
that this provision may also apply to the IFPO, drelv my attention to a written statement
by solicitors for the IFPO that it was "under tlmntrol of the Irish Authorities in so much as
they are the ones commended and commanded to dathe policing of the Common
Fisheries Policy".

The appellant did not argue that the IFPO was digpahbthority under Sub-Article (a) of the
definition.

Analysis and Findings

The IFPO does not constitute government or puldimiaistration under Sub-Article (a) of
the definition of "public authority” contained inrécle 3(1) of the AIE Regulations, therefore
it falls to be considered whether the IFPO is dipwuthority under Sub-Article (b) or (c) of
the definition.

The “special powers” test under Article 2(2)(b) ofDirective 2003/4/EC

In this case, | considered whether, under the eaiplé national law, the IFPO is vested with
special powers beyond those which result from therrhal rules applicable in relations
between persons governed by private law". In thesgmt case, the applicable law which
governs the IFPO is Regulation 1379/2013.



It was first necessary to consider whether the Reign meets the description of “national
law” as referred to in Article 2(2)(b) of Directive003/4, considering that it is an EU
legislative measure. Under EU law, regulationstaneling in their entirety and have direct
application, without the need for transposition tmember states. It follows that the
provisions of Regulation (EU) 1379/2013 are dingetpplicable in Ireland, and form part of
the “national law” for the purpose of the definitiof a public authority.

This view is supported by the Aarhus Implementatigzuide (The Aarhus Convention: An
Implementation Guide, Second Edition, June 2014pge 45, which states:

"Note that in the case of the EU as a Party, Elislagon has the characteristics of
national legislation. Similarly, as noted by then@iance Committee to the Aarhus
Convention in its findings on communication ACCQQ06/18 (Denmark),
applicable EU law relating to the environment skdobk considered to be part of
national law of EU member States."

On basis of the above, | must consider powers glasteler EU legislation when deciding
what constitutes a public authority.

A body may be vested with legal powers without gearpublic authority carrying out public
administrative functions. At paragraph 55 of ffieh Legal judgment, the court staték is

for the referring tribunal to determine whetheryihg regard to the specific rules attaching to
them in the applicable national legislation, theghts and powers accorded to the water
companies concerned can be classified as speaiarpd Inherent in this statement is the
possibility that powers other than "special powerah exist where the test set out by the
CJEU is not met. To assess whether a body camiepublic administrative functions;ish
Legal requires a comparative analysis of powers vestetthe body with the normal rules
applicable in relations between persons governgaribgte law.

Powers relating to exemptions from competition law

In respect of rights and powers vested in POs liiglas 8, 28, 30, and 31 | have considered
whether the exemption from the full extent of cofitm: law provided by Article 41 of
Regulation 1379/2013 represents a special powearaethe normal rules of private law.

Irish competition law includes a private right ottian under Section 14(1) of the
Competition Acts 2002 to 2014, insofar that anyr§pe who is aggrieved in consequence of
any agreement, decision, concerted practice orealvgch is prohibited under section 4 or 5,
or by Article 101 or 102 of the Treaty on the Fumging of the European Union, shall have a
right of action under this subsection..." Articlé df Regulation 1379/2013 therefore places
certain agreements, decisions and practices ofd@sde the scope of private competition
law actions.

However, when assessing what is meant by "the riautes applicable in relations between
persons governed by private law" | also considénedfact that the limitation of competition
law with respect to fishery products has a legaidm Articles 38 to 44 TFEU. The TFEU is
one of two treaties on which the EU is based. Agtii(1) of the TFEU states: "This Treaty
organises the functioning of the Union and deteemithe areas of, delimitation of, and
arrangements for exercising its competences." TlEBpetences include agriculture and
fisheries, and rules on competition. In this ins&® the TFEU provides a delimitation of
competition rules in respect to agriculture anchdiy : Article 42 TFEU states that
competition rules contained in the TFEU apply toduction of fishery products "only to the
extent determined by the European Parliament aadCihuncil within the framework of
Article 43(2) and in accordance with the procedaig down therein, account being taken of
the objectives set out in Article 39." | considkatt the provisions of the TFEU represent a



statement of the "normal rules" applicable, andeafoee the delimitation of competition rules
with respect to fishery products represents pathefnormal rules. Accordingly, | am not
satisfied that the modified competition rules camgd in Article 41 of Regulation 1379/2013
can be considered to be "beyond the normal rutasthe purposes of tHash Legal test.

For the reasons set out above, | find that powedeu Article 8, Article 28, Article 30,
Article 31 and Article 41 of Regulation 1379/201@rbt constitute special powers.

Powers relating to extension of rules

Articles 22-26 of Regulation 1379/2013 allow foetbxtension of internal rules of POs to
third party producers who are not members. Artad€l) states:

"A Member State may make the rules agreed witlproducer organisation binding
on producers who are not members of the organrsatid who market any of the
products within the area in which the producer orggtion is representative,
provided that:

(a) the producer organisation has been establisnedperiod of at least one year
and is considered to be representative of produetm marketing, including,
where relevant, the small-scale and artisanal sentone Member State and
makes an application to the competent nationalcaiigs;..."

Under Article 25, member states must notify the @ussion of any rules they propose to
extend, on foot of which the Commission may aueror refuse to authorise, the extension.
Article 22 has the potential to extend internal f®a@s to producers who, as a matter of
private contract law, have never agreed to be béwyrglich measures. The powers to
authorise extension of rules under Articles 22-@6mimarily vested in member states and
the Commission, however | also considered the effeArticles 8(1)(d) and 17(e). Article
8(1)(d) states that POs may apply measures "céiny@nd taking measures to ensure that
their members' activities comply with the rulesabished by the producer organisation
concerned”. Article 17(e) states that the intefaattioning of POs shall be based on "the
imposition of effective, dissuasive and proporti@ngenalties for infringement of obligations
laid down in the internal rules of the organisatimmcerned, particularly in the case of non
payment of financial contributions".

POs therefore have an express compliance roleresiect to their own members, which
must form part of their internal rules. It is thieme possible that an authorised extension of
rules could have the effect of extending complign@eers to non-member producers,
including the power to levy penalties on non-member

In his submissions, the appellant suggested tehbuld have regard to the judgment of the
United Kingdom Upper Tribunal ifish Legal v Information Commissioner [2015] UKUT
0052 (AAC), which applies the judgment of the CJEBEUFish Legal. Although | am not
bound to follow the Upper Tribunal's judgment, soampects of the Upper Tribunal's
approach to the special powers test can be usefppired to this case.

The Upper Tribunal interpreted meaning of the wtaplecial” in the CJEU's test, stating at
paragraph 103 - "We do not read special as addingesadditional element that would
otherwise be absent. Rather, we read it as patheofcomposite phrase that captures the
contrast between the powers vested in the bodiegi@stion and those that result from the
rules of private law." | consider this to be a tjiinterpretation of the special powers test.



The Upper Tribunal adopted a practical approachtat constitutes a power, looking to the
substance and not the form. At paragraph 106, theelt)Tribunal held that the relevant
guestion was whether the power gives the body alityathat confers on it a practical

advantage relative to the rules of private law.m aatisfied that this is an appropriate
guestion to ask when considering if a provisiotain creates a special power.

The Upper Tribunal also considered the status afafled "tandem” or "contingent” powers

at paragraph 107. Such powers are exercised watltdhsent of a higher public authority,

and cannot be implemented unilaterally. The Uppéyuhal examined whether a contingent
power could be a 'special power', and held thatithpossible where practical benefits result
from the existence of the unimplemented power.

In this case, the application of internal PO rulesion-member producers is contingent on
authorisation by the European Commission and mesth&s. At the present time, the IFPO
has not applied to have its internal rules extentechon-member producers, and in
submissions it argued that special powers are nedted in the absence of such an
authorisation. | consider that there is merit ia #pproach of the Upper Tribunal above, and
that the correct approach is to ask whether thentgbower is of such significance that it
would provide a practical advantage relative tortbemal rules of private law.

Applying this analysis to the current facts, | was satisfied that the mere entitlement to
apply to extend unspecified rules to non-membedyeers would be of practical benefit to
the IFPO in the course of its activities. In partée, | found that the supervisory role of the
European Commission in authorising such extensioitigates against the perception that
the IFPO could easily have access to such powerstheése reasons, | am satisfied that the
Articles 22 to 26 taken together do not constitaitepecial power in circumstances where
they remain unimplemented by the IFPO. Should A be successful in making an
application under Article 22 in future, the resottgpowers could potentially give rise to
public administrative functions under the AIE Regidns, and may require a reappraisal of
the question of whether the IFPO is a public authamder Sub-Article (b) of the definition
contained in the AIE Regulations.

On the basis of the above, | am satisfied thatRR® is not a 'public authority' under Sub-
Article (b) of the definition.

The Control Test under Article 2(2)(c) of Directive2003/4/EC

An entity may be a "public authority” under any arie¢he three categories set out in the
definition under Article 3(1) of the AIE Regulati®mas government or public administration;
as an entity empowered by the State to act orelislfy or as an entity controlled by the
State. In assessing whether the IFPO is a publiwaty, | applied the test for entities
controlled by the State set out in Paragraph #B8eish Legal judgment. Followingd=ish
Legal, paragraph (c) of the definition of public authgipplies where a body does not
determine in a genuinely autonomous manner theimvesich it provides public services, or
carries out its functions or responsibilities, hesmthe State, or an entity empowered by the
State, is in a position to exert decisive influenoghe body's actions in the environmental
field.



| am of the view that Regulation 1379/2013 was &eldwvith the clear purpose of vesting
public responsibilities and functions of an envir@ntal nature in POs, concerning the
regulation and management of fishery activitiessetsout in Recital 7 and the objectives
contained in Article 7. However, such responsiieditand functions are not sufficient to meet
theFish Legal test without the element of control by a higheblpuauthority.

Regulation 1379/2013 provides that member statespetent national authorities, and the
European Commission all play a role in regulatimg activities of POs under the CMO.
Under Articles 18 and 20, POs are subject to chexkssure they meet the requirements for
official recognition set out in Article 14. Recogoh may be withdrawn from non-compliant
POs. Under Atrticle 26, the Commission may withdeashorisation for an extension of
internal PO rules to non-members where certainitiond are not met. Under Article 28,

POs are obliged to submit a Production and Margefilan to the competent national
authority for approval, setting out details of pmotion, marketing and compliance measures.
POs may access financial support under the Eurodeatime Fisheries Fund when
implementing the CMO.

Fish Legal provides illustrative examples of decisive inflaenstating at paragraph 69:

"...It may take the form of, inter alia, a powerigsue directions to the entities concerned,
whether or not by exercising rights as a sharempte power to suspend, annul after the
event or require prior authorisation for decisitaigen by those entities, the power to
appoint or remove from office the members of thesmagement bodies or the majority
of them, or the power wholly or partly to deny #mities financing to an extent that
jeopardises their existence."

| have compared the above examples of influentleetsystem of regulation that applies to
POs, and | am satisfied that the controls specliye®egulation 1379/2013 fall short of
creating decisive influence. In particular, | ntitat the shareholders, management, and board
of the IFPO are fully independent of the Statepterthe absence of any express power to
modify decisions of a PO or to issue directiona 80, and, in relation to the present facts, |
note the representative nature of the IFPO, whichdccontinue as a legal entity
notwithstanding withdrawal of EU recognition andancial support.

Fish Legal also describes the type of legal framework thatld/govern the public functions
of a Sub-Article (c) body, stating at paragraph 71:

"If the system concerned involves a particularlgqise legal framework which lays down
a set of rules determining the way in which sucimpanies must perform the public
functions related to environmental management which they are entrusted, and which,
as the case may be, includes administrative sugervintended to ensure that those rules
are in fact complied with, where appropriate by ngeaf the issuing of orders or the
imposition of fines, it may follow that those erggt do not have genuine autonomy vis-a-
vis the State, even if the latter is no longer poaition, following privatisation of the
sector in question, to determine their day-to-daypagement.”

Regulation (EU) No. 1379/2013 does not create eiggdegal framework for the
performance of functions; the objectives to beofwktd by POs are detailed at a high level,
but the manner in which those objectives are tmbeis not clearly set out. Neither can it be
said that public functions and responsibilitiesested to POs under Article 7 of the



Regulations are subject to a system of close adimative oversight - the Regulation
provides for checks, and reserves the right todwéttv recognition from non-compliant POs.
However, POs are not subject to directions or athtnative fines from higher authorities
under the CMO, and carry out their day-to-day fiomg with a very high level of autonomy.

In light of the foregoing, | am satisfied that titO carries out its public responsibilities in a
genuinely autonomous manner, and that under the Gitnal and EU authorities do not
exercise decisive influence over the manner in wkhe IFPO carries out its functions in the
environmental field. Accordingly, | am satisfiedattihe IFPO is not a 'public authority' under
Sub-Article (c) of the definition.

Conclusion

In accordance with Article 12(5) and Article 11@)0f the Regulations, | reviewed whether
the IFPO is a public authority within the meanirfgtlee AIE Regulations. | considered the
jurisprudence of the Court of Justice of the Euemp&nion, and examined the law applicable
to the IFPO. | am satisfied that the IFPO is nott p# government or other public
administration for the purposes of Sub-Article gajhe definition of ‘public authority”, nor is

it vested with special powers to perform public austrative functions for the purposes of
Sub-Article (b) of that definition, nor is it undéne control of a public authority for the
purposes of Sub-Article (c) of that definition. Rbese reasons, | found that the IFPO is not a
public authority subject to the AIE Regulations.

Appeal to the High Court

A party to the appeal or any other person affetigdhis decision may appeal to the High
Court on a point of law from the decision. Suchappeal must be initiated not later than two
months after notice of the decision was given togarson bringing the appeal.

Peter Tyndall
Commissioner for Environmental Information



